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Abstract
This research study concludes the importance of implementing mutual agreements that should be
taken into account in Jordan, to avoid violations regarding the implementation and/or interpretation
of these agreements and its efficiency that is determined in the practice of other jurisdictions. As a
result, we have come to a conclusion that the main challenges that could affect the efficiency of the
implementation of mutual agreements in Jordan is the ambiguity of the position of mutual
agreements as it is considered as administrative agreements in the hierarchy of domestic legal acts.
Additionally, the absence existing provision that requires the publication of mutual concluded
agreements on the basis of the provisions of double taxation treaties.

Keywords: consensual procedures, double taxation, local enforcement, administrative agreements.

312 2023 a5Vl @igiu3ll asols 1,0 Vls (solell ] sslocabgao dgszl gaox©


mailto:Belal_law@yahoo.com
mailto:Belal_law@yahoo.com

The efficacy of Implementing International... Belal Al-Rawashde, Ghassan Al-Hayek,
Yassin Al-Qudah, Mohammad ALQudah

Introduction

On 19 December 2019, Jordan joined the participants of the Multilateral Convention to
Implement Tax Treaty Related Measures to Prevent Base Erosion and Profit Shifting the
multilateral convention to implement tax treaty (BEPS MLI) that was done on 24 November
2016 and became the 93" jurisdiction signed the MLI. This Convention, which covers more
than 1650 bilateral double taxation treaties, has the distinction of being the first ambitious
example of the international community’s attempt to change the existing provisions of bilateral
double taxation treaties by multilateral means with a large number of participating
jurisdictions.

At the same time, it is well-known that the place of international treaties in the domestic legal
orders of the participating jurisdictions and their proper implementation in the national legal
systems is still one of the most important issues either in international law or domestic law,
especially constitutional law. The fact that an international treaty comes into effect for the
jurisdiction does not mean that it is automatically applicable in the legal system of such
jurisdiction that is, it becomes part of this system?.

Taking into consideration the need to clarify the issue of implementation of the MLI into the
national legal order of Jordan, the focus of this study is on the clarification of the impact of the
MLI on the development of the double taxation treaties of Jordan in the context of MAP(Mutual
Agreement Procedure), (OECD, 2019) the identification of features of implementation of
mutual agreements as the result of the Mutual Agreement Procedure based on the comparative
analysis of the existing experience of a few OECD countries, and (MEREZHKO,2002) the
identification of potential challenges to effective implementation of mutual agreements into
national legal system of Jordan.

The methodological basis of the study is determined by the general and special methods of
scientific knowledge. The systematic approach is a common research method used to identify
issues of the interrelation between the MLI and the bilateral double taxation treaties. The
logical semantic method is used for the purposes of the analysis of the terms and conditions of
the MLI and the OECD Model Tax Convention on Income and on Capital OECD MTC (Model
Tax Convention on Income and on Capital)

In accordance with the objectives of the research. The formal method is applied for the
formulation of suggestions for the improvement of the regulative basis of implementation from
the point of view of effective fulfilment of international obligations. A comparative legal
method is used to compare the approaches of the participating jurisdictions related to the
implementation of mutual agreements as the results of MAPs on the basis of double taxation
treaties. The normative basis of the research is represented by the MLI, the model and other
acts of the OECD, and the legal acts of Jordan.
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IMPACT OF THE MULTILATERAL CONVENTION TO IMPLEMENT TAX
TREATYON THE DEVELOPMENT OF THE DOUBLE TAXATION TREATIES
OFJORDAN IN THE CONTEXT OF THE MUTUAL AGREEMENT PROCEDURE

(Mutual Agreement Procedure), is the procedure between competent authorities of jurisdictions
participating in the bilateral double taxation treaty that allows the designated representatives of
the competent authorities to interact with the intent to resolve international tax disputes related
to cases of double taxation (juridical and economic) as well as to discuss any inconsistencies
in the interpretation and application of double taxation treaty. The importance of MAP(Mutual
Agreement Procedure), comes from the fact that it is “a last resort to solve double taxation

bilaterally, without having to go through diplomatic channels”?.

The competent authorities are highly recommended to enter into the MAP in cases where
double taxation might appear®*:

- Questions relating to the attribution of profits to a permanent establishment;

- The taxation in the jurisdiction of the payer related to the amounts of interest
and/or royalties paid to the other jurisdiction if there is a special relationship between the payer
and the beneficial owner of the payment(s);

- Cases of application of domestic legislation to deal with thin capitalization when
the jurisdiction of the debtor company has treated interest as dividends;

- Cases where lack of information as to the taxpayer’s actual situation has led to
misapplication of the provisions of the double taxation treaty, especially in relation to the
determination of residence, the existence of permanent establishment, or the temporary nature
of services performed by an employee.

Since the initiation of the international concern against base erosion and profit shifting (BEPS)
resulting from the conclusion of the MLI, the MAP has been the focus of the international
community as the key instrument of providing tax certainty in the process of making changes
in the system of bilateral double taxation treaties: “The actions to counter BEPS must be
complemented with actions that ensure certainty and predictability for business. Work to
improve the effectiveness of the mutual agreement procedure (MAP) will be an important
complement to the work on BEPS issues.”
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Article (16) of the ML is introduced for the purpose of unification of the main characteristics
of the MAP, taking into account the long history of the application of the MAP and the existing
differences in the formulation of the relevant provisions of double taxation treaties covered by
the MLI.

Firstly, it provides the opportunity for any person to present his case related to any action
resulting in taxation not in accordance with the provisions of the double taxation treaty to the
competent authority of either participating jurisdiction that is the party of the covered double
taxation treaty within three years from the first notification of the respective action, irrespective
of the remedies provided by the domestic law. If the requested competent authority is not able
to arrive at a satisfactory solution by itself to resolve the case, it shall endeavor to do this by
mutual agreement with the competent authority of the other jurisdiction in the framework of
the MAP based on the provisions of the relevant double taxation treaty and subject to the
condition that the mutual agreement shall be implemented notwithstanding any time limits in
the domestic law of either participating jurisdiction. Article (16/2) of the BEPS MLI.

Secondly, the competent authorities shall endeavor to resolve by mutual agreement in the
framework of the MAP any difficulties or doubts arising as to the interpretation or application
of the double taxation treaty concluded by the participating jurisdiction represented by them.
Article (16/3) of the BEPS MLI (multilateral convention to implement tax treaty)

Thirdly, the competent authorities receive the right to consult together for the elimination of
double taxation in cases not provided for in the double taxation treaty concluded by the
participating jurisdictions represented by them. Article (16/3) of the BEPS MLI (multilateral
convention to implement tax treaty).

Based on the similarity with the provisions of Article (25) of the OECD Model Tax Convention
on Income and on Capital 2017(OECD MTC), the relevant provisions of Article (16) of the
BEPS MLI. might be referred to as the specific case provision, the interpretative provision and
the legislative provision respectively®.

Despite the fact that Article (16) is dedicated to MAP in full, the other provisions of the MLI
also refer to MAP, including but not limited to?:
1) Article (4) states that the competent authorities of the participating jurisdictions
shall endeavor to determine by mutual agreement the jurisdiction of which dual
resident entity shall be deemed to be a resident.

2) Atrticle (17) regulates the options for the avoidance of double taxation in the
case where a participating jurisdiction of double taxation treaty includes in the
profits of an enterprise of such jurisdiction the amounts on which the enterprise of
the other participating jurisdiction has been charged to tax and the amounts of profit
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so included are profits which would have accrued to the enterprise of the first-
mentioned jurisdiction if the conditions made between two enterprises had been
those which would have been made between independent entities (so-called
corresponding adjustments).

3) Article (19) mentions MAP as the necessary initial step before the initiation of
mandatory binding arbitration in cases where the competent authorities are not able
to reach a mutual agreement in the process of MAP and clarify the interrelations
between MAP and mandatory binding arbitration.

4) Article (22) regulates the opportunity of the competent authorities of the
participating jurisdictions to resolve the dispute prior to the conclusion of the
mandatory binding arbitration.

5) Article (23) defines that the costs of mandatory binding arbitration shall be
borne by the participating jurisdictions in a manner to be settled by mutual
agreement between their competent authorities.

6) Article (32) mentions that any question arising as to the interpretation or
implementation of provisions of a double taxation treaty as it is modified by the
ML shall be determined in accordance with the provision(s) of the double taxation
treaty relating to the resolution by mutual agreement of questions of its
interpretation or application.

Nevertheless, the abovementioned provisions of the MLI are not automatically applied to
Jordan because there is the need to take into account its reservations, notifications and positions
formulated at the stage of signature of the MLIY. As a result, Articles (4, 19, 22, and 23) are
not applied to the double taxation treaties of Jordan that are in the list of those covered by the
provisions of the MLI. In contrast, Jordan chooses to apply MAP for the resolution of causes
related to corresponding adjustments if it does not make the appropriate adjustment referred to
Article (17/1) of the MLI. At the same time, Jordan modifies and amend sits double taxation
treaties under the requirements of Article (16) of the MLI as follows:
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1) The introduction of the specific case provision formulated in Article 16(1) and
(2) of the ML in the respective bodies of double taxation treaties of Jordan covered
by the abovementioned multilateral instrument and based on its conditions (due to
the bilateral nature of double taxation treaties the relevant provision of the MLI is
applied to any such treaty covered by its requirements only subject to the agreement
on its application between the participating jurisdictions).

2) The introduction of the interpretative provision and the legislative provision
based on Article (16/3) of the MLI subject to the same conditions described above.
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It is interesting to note that if the key requirements in relation to specific case provision
formulated in the first sentence of Article (16/1) of the MLI shall apply in place of or in the
absence of a similar provision in the double taxation treaties, the interpretative provision and
the legislative provision formulated in Article (16/3) of the MLI shall be applied only in
absence of the relevant provisions in the double taxation treaties covered by the MLI.

FEATURES OF IMPLEMENTATION OF MUTUAL AGREEMENTS AGREED
ON THE BASIS OF THE MUTUAL AGREEMENT PROCEDURE

Paragraph (6/2)Of the Commentary on Article (25)ofthe OECD MTC states that “an agreement
reached by competent authorities ... must be taken into account for purposes of the
interpretation of the double taxation treaty”. To avoid any ambiguities, the same provision of
the Commentary clarifies that “the principles of international law for the interpretation of
treaties, as embodied in Art. 31 and 32 of the Vienna Convention on the Law of Treaties, allow
domestic courts to take account such an agreement”. It is also noted that an agreement reached
on, for example, definition of the term not defined in the double taxation treaty “prevails over
each State’s domestic law meaning of that term” Paragraph (6/1) of the Commentary on Article
(25) of the OECD MTC)!. Due to the similarity between the key provisions on MAP in Article
(25) of the OECD MTC and Article (16) of the ML, the same statements might be applied to
mutual agreements agreed on the basis of MAP in the double taxation treaties covered by the
MLLI. In addition, it should be noted that bilateral double-taxation treaties are generally based
on the OECD MTC?,

The analysis of the existing practice on the application of MAP as a mechanism of dispute
resolution allows us to point out that “there are important differences among states, not in the
drafting of the article [related to MAP in double taxation treaties], but in the interpretation and
implementation of this procedure [i.e., MAP]"3. Thus, the features of domestic law on the
interpretation and implementation of international treaties should be taken into consideration.
This is because the abovementioned approach of the OECD in the Commentary to Article (25)
of the OECD MTC does not provide a clear understanding of the legal status of mutual
agreements agreed by the competent authorities in domestic legal systems of the jurisdictions
participating in the double taxation treaty. The absence of common understanding related to
this issue creates a lot of problems based on the requirements of constitutional law of many
jurisdictions that are subject to differences in the implementation of double taxation treaties as
concluded by the authorized representatives of the participating jurisdictions and mutual
agreements agreed to by the representatives of competent authorities of the same jurisdictions
as the level of representation is lower in case of the conclusion of mutual agreements. In this
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case, “the [mutual] agreement would be valid under international law from the moment of its
conclusion [if it is not agreed otherwise by the competent authorities] though binding in a
domestic context only after ratification [that might not be required in case of mutual agreements
as the administrative agreement]”?.

The absence of clarity related to the legal status of the mutual agreements creates sufficient
ambiguity for the regulation of the relations between tax authorities and taxpayers.

The illustration might be taken from the court practice of Germany as it follows from the
decision on the Finance Court of Baden-Wirttemberg (Finanzgericht Baden-Wdrttemberg)
dated 05.06.2008 that is focused on the issue of interpretation of the term “frontier worker” in
Article(15/A)of the Agreement between the Swiss Confederation and the Federal Republic of
Germany on the avoidance of double taxation in the area of taxes on income and assets of
11 August 1971 in the context of the mutual agreement concluded by the competent authorities
of the participating jurisdictions under Article(26/3) of the mentioned agreement that provides
as follows: “The competent authorities of the Contracting States shall endeavor by mutual
agreement to resolve difficulties or doubts which arise in the interpretation or application of
the Agreement. They can also discuss together how double taxation can be avoided in cases
that are not dealt with in the agreement”??,

The court had to decide whether the meaning of the term “frontier worker” in the relevant
double taxation treaty should be interpreted based on the mutual agreement between the
competent authorities of Switzerland and Germany made on 18 December 1985 in relation to
the application of the same term to the situations where an employee does not return to his(her)
place of residency on more than 60 working days because of the execution of the existing
obligations before the employer.

It should be noted that the court refused to apply the mutual agreement based on the reason that
it is limited in its impact on the application of the domestic legislation of Germany. The court
states that it is not legally binding due to its nature as the administrative agreement that might
be covered by international law but is not included in the hierarchy of domestic legal acts in
Germany at that time due to the limits of the provisions of Article 59(2) of the Basic Law for
the Federal Republic of Germany (in addition, the administrative agreements are possible
where the federal legislation has enabled the executive authority to issue
regulations)*.Nevertheless, the judges agreed that the tax authorities of Germany are bound by
the provisions of the mutual agreement and are at liberty to terminate it with the purpose of
suitable resolution of the legal issue related to the interpretation of the term “frontier worker”
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that is not defined in the relevant provisions of the double taxation treaty between Switzerland
and Germany. As a result, the taxpayers are not required to comply with the mutual agreement
concluded between the competent authorities of the participating jurisdictions of the double
taxation treaty even if it obliges the tax authorities.

The other example of challenges created by the application of mutual agreements due to their
undefined legal status is the decision of the Dutch Supreme Court (Hoge Raad) dated 26 August
2016 in the case related to severance payment made by the Netherlands-based employer to its
employee who has been worked in the different jurisdictions and declared to tax the part of the
paid severance payment in Germany due to the allocation rule established in the court practice
at that time?.

The dispute focused on the mutual agreement concluded by the competent authorities of the
Netherlands and Germany on the basis of Art. 25(2) of the Agreement between the Kingdom
of the Netherlands and the Federal Republic of Germany for the avoidance of double taxation
with respect to income and capital and various other taxes, and for the regulation of other fiscal
matters dated 16 June 1959 (Art. 25(2) is similar to the cited above Art. 26(3) of the double
taxation treaty between Switzerland and Germany). The mentioned mutual agreement
concluded in October 2007 proposed alternative rules to the allocation of taxing rights related
to severance payments between the Netherlands and Germany in comparison with the court
practice formed by the Dutch Supreme Court.

Again, the court refused to apply the provisions of mutual agreement and explained that the
relevant provision of the double taxation treaty between the Netherlands and Germany
provided them with the right to make an arrangement in case of any difficulties or ambiguities
that might occur in the process of the implementation of the treaty provisions but there was no
any ambiguity in this case because the relevant issue had been already addressed in the practice
of the Dutch Supreme Court before the date of conclusion of the abovementioned mutual
agreement between the authorized competent authorities: “Art. 25(2) of the Treaty [double
taxation treaty] does not authorize the making of an arrangement that will disadvantage
taxpayers by derogating from the what the parties of the Treaty had agreed, as explained by the
highest national court, even if the highest tax authorities are joint of the opinion that the
application of the treaty gives rise to difficulties”?.

As it seems, the analysis of the court cases from the leading OECD countries provided above
clearly demonstrates that implementing mutual agreements into domestic legal orders of the
participating jurisdictions might be very challenging.

IDENTIFICATION OF POTENTIAL CHALLENGES TO THE EFFECTIVE
IMPLEMENTATION OF MUTUAL AGREEMENTS INTO THE NATIONAL
LEGAL SYSTEM OF JORDAN
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The starting point for the implementation of the provisions of mutual agreements into the
national legal system is the requirements of the Constitution of Jordan, especially Article 33(2)
which states as follows: “treaties and agreements which entail any expenditures to the Treasury
of the State or affect the public or private rights of Jordanians shall not be valid unless approved

by the Parliament™?.

In its practice, the Court of Cassation added to the relevant constitutional provision the
interpretation aimed at guaranteeing the effective implementation of international treaties by
stating that “bilateral or international treaties or agreements are binding and it is in a higher
rank than the domestic law in case of contradiction” (the ruling 25/4/2000 dated 24 April 2000
in case No. 2426/1999)2.

Nevertheless, this approach might be challenging in the context of the application of the
provisions of mutual agreements based on MAP according to the double taxation treaties of
Jordan:
1.The level of representation in the case of mutual agreements as administrative
agreements is lower in comparison with the double taxation treaty which determines
the issue of the position of such kind of international treaty in the domestic hierarchy
of legal acts.

The mutual agreements are concluded by the competent authorities that are limited in their
powers to conclude the international treaties. At the same time, the MAP might be applied (1)
to resolve any difficulties or doubts arising as to the interpretation or application of the double
taxation treaty; or (2) to agree on the elimination of double taxation in cases not provided for
in the respective double taxation treaty. Based on the examples of court cases of Germany and
the Netherlands described above, it might be assumed that the difference between the
interpretation and the change of the essence of the provisions of the double taxation treaty
might be thin. For example, the domestic legislation defines the term of double taxation treaty
that is not clearly explained in the double taxation treaty but the mutual agreement between the
competent authorities of the jurisdictions participating in the same double taxation treaty
proposes the alternative interpretation of the same term. Does it mean that the mutual
agreement should prevail over the requirements of domestic legislation? As it seems, such a
result would be absurd in the absence of the ratification of such an agreement by the national
legislator because the executive authorities are not authorized to adopt or change the domestic
legislation due to the principle of the separation of powers. Nevertheless, the nature of mutual
agreements as administrative agreements does not change the fact that they are international
treaties under the Vienna Convention on the Law of Treaties dated 23 May 969 and are bound
to the competent authorities.

1.The mutual agreements made on the basis of conventional norms are similar to the first
sentence of Art. 25(3) of the OECD MTC should be published and easy to access by the
taxpayers.
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The initiators of the global anti-BEPS campaign recommend that jurisdiction should have
appropriate procedures in place to publish mutual agreements made by the competent
authorities on the basis of the provisions of double taxation treaties that are similar to the first
sentence of Art. 25(3) of the OECD MTC i.e. the provisions related to MAP for resolution of
any difficulties or doubt arising as to the interpretation or application of conventional norms?.
The explanation laid in the basis of this recommendation is that this kind of mutual agreement
is general in its nature so it might affect all taxpayers or a category of taxpayers (in contrast to
a specific taxpayer’s MAP case). Thus, agreements of this kind might provide guidance that
would be useful to prevent future disputes. Moreover, it is obvious that the publication of
mutual agreements based on the provisions of double taxation treaties is similar to Art's first
sentence. 25(3) of the OECD MTC is of utmost importance for the protection of taxpayers’
rights because in other cases they are not duly informed about the existing normative
regulation.

1. The absence of sufficient experience in the application of MAP as an instrument of
dispute resolution between the taxpayers and tax authorities in Jordan.

As it follows from the MAP statistics of Jordan for 2019, it does not have any MAP at all?. It
does not mean that cases on the interpretation or application of the double taxation treaties are
very rare in Jordan but it seems that neither the competent authority nor taxpayers initiate MAP
on a common basis so their experience related to MAP is fragmented. The other result of this
situation is that the domestic practice of implementation of double taxation treaties might
differentiate from the initial intention of the participating jurisdiction in the double taxation
treaty due to the features of domestic normative regulation or court practice. Moreover, the
absence of the experience of participation in MAP means that it would be hardto find a
consensus between the participating jurisdictions of the double taxation treaty and provide a
win-win result.

CONCLUSION
The study reached a number of conclusions, namely:

1. Mutual agreements as a result of the MAP on the basis of double taxation treaties
are of key importance in the provision of tax certainty to taxpayers in the process of
implementation of the MLI. At the same time, their way to the efficient application
in the domestic legal orders is related to a lot of features and differences of the
applicable legal requirements that could not be avoided.

2. Based on the results of the analysis of the nature of mutual agreements in the context
of double taxation treaties, the impact of the MLI on its regulation and the court
practice of Germany and the Netherlands, it seems reasonable to conclude that the
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existing domestic regulation and practice of Jordan in the context of MAP might be
challenging in the following aspects:

a. the absence of clarity on the issue of the position of mutual agreements as
administrative agreements in the hierarchy of domestic legal acts;

b. the absence of the requirement to publish the mutual agreements made on the basis
of the provisions of double taxation treaties analogous to interpretative provision
on MAP of the OECD MTC;

c. The limited practice of applying MAP as an instrument of dispute resolution by the
tax authority and the taxpayers in Jordan.

RECOMMENDATIONS

These aspects should be addressed in the process of the implementation of the MLI as well as
mutual agreements that will be made on the basis of the provisions of the double taxation
treaties. In formulating these recommendations, the researchers involved in this legal study
have sought to provide a rigorous analysis of the challenges and opportunities within Jordan's
double taxation agreement framework, especially in light of the Multilateral Convention to
Implement Tax Treaty-Related Measures to Prevent Base Erosion and Profit Shifting (MLI).
The following recommendations are put forth with the aim of enhancing the effectiveness and
efficiency of this framework:
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Clarification of Mutual Agreements (MAP) Hierarchy. The researchers recommend
that Jordan's tax authorities and policymakers establish clear legal recognition and
hierarchy for mutual agreements resulting from the Mutual Agreement Procedure
(MAP) within the domestic legal framework. This ensures the smooth and effective
application of MAP.

Publication Requirement for Mutual Agreements. To promote transparency in line with
international standards, it is recommended that Jordan enact a requirement for the
publication of mutual agreements based on double taxation treaties, akin to the
interpretative provisions of the OECD Model Tax Convention.

Promoting MAP Awareness and Utilization. The researchers advocate for targeted
awareness campaigns and educational programs aimed at both tax authorities and
taxpayers. These efforts should elucidate the benefits and procedural intricacies of
MAP, thereby encouraging its usage as a dispute-resolution tool.

Alignment with International Best Practices. To stay in sync with evolving international
standards, it is advised that Jordan continually reviews and adjusts its tax laws and
regulations to align with best practices, particularly as outlined in the MLI.
Collaboration with International Partners. The researchers stress the importance of
strengthening collaborative ties with international tax organizations, such as the OECD,
to access specialized expertise and resources in the field of double taxation treaties,
MAP, and international tax dispute resolution.

Monitoring and Evaluation Mechanism. Establishing a robust monitoring and
evaluation mechanism is essential to assess the impact of recommended changes on tax
certainty and dispute resolution. Regular reviews will enable ongoing refinement.
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Engaging in Peer Reviews. Participation in peer reviews conducted by international
organizations or neighboring countries can provide valuable insights and facilitate
benchmarking against international standards.
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